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Shri Navneet Sehgal, IAS
Addl. Chief Secretary
MSME & Export Promotion
Government of Uttar Pradesh
Room No. 110, C Block,

Lok Bhavan, Lucknow,
Uttar Pradesh-226001,

Subject: Violations of the Architects Act, 1972 in Bhadohi Industrial Development
Authority (BIDA)-reg.

Sir,

The attention of Council of Architecture is drawn that as per Bhadohi Industrial Development
Authority Regulation 2014 only an architect is allowed to carry out work related to building
permission of all plans including submission of plans and related information. However, the
authority is giving license to non-architects to carry on the functions of an architect. Further, the
architects registered with the Council of Architecture are insisted to seek empanelment with the
BIDA.

Pertinent to the matter, it is informed that as per provision of the Architects Act, 1972 only a
person registered with the Council of Architecture can use the title and style of an architect for
carrying on the profession of the architecture in India.

Pertinent to the matter, may | point out that the architects registered with the Council of
Architecture are entitled to carry on the profession of architecture throughout the territory of
India.and no local body/authority is competent to seek further registration /license to carry on
the profession of architecture under their judication is contrary to the provisions of Architects
Act, 1972. Engineers cannot be empaneled as “Architects”. Mis-representation and misuse title
and style of Architects is punishable offence.

As per Section 35(1) of the Act, any reference in any law for the time being in force to an
Architect shall be deemed to be reference to an Architect registered under the Architects Act,
1972. Section 35(2), provides that a person who is registered in the register shall get preference
for appointment as an architect under the Central or State Government or in any other local
body or institution which is supported or aided from the public or local funds or in any institution
recognized by the Central or State Government from the public or local funds or in any
institution recognized by the Central or State government from the public or local funds or in any
institution recognized.

The Hon’ble Bombay High Court in Writ Petition No. 1830/1988, M.K. Ranade V/s Pune
Municipal Corporations and Another vide order dated 24.11.2019 held that:

Xxxx In the result, petitions are partly allowed and it is declared that the architects registered
under the Architects Act, 1972 would not be required to obtain license under the MPMC Act
byelaws made thereunder and the respondent Corporations are restrained from insisting upon
the architects for obtaining such licenses. Petitions are dispose ccordingly with no order as
to costs xxxx.
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The Division Bench of Gujarat High Court in Special Civil Application No.1111 of 1999 vide
Order dated 20.06.2000 held as under:

Xxxxxxx So far as the Civil Engineers are concerned, ordinarily they are engaged in designing
and constructing major structures and facilities viz. bridges, dams, tunnels, tall buildings,
factories, highways, airports, rail, roads, and so on. There is a significant contribution by this
branch also and has glorified by creation of sanitary system to reduce disease and improve the
environment. XXxXxXxx

Xxxxxxx “Considering various aspects it is clear that the function of Architects and Civil
Engineer cannot be the same. To some extent, the work might be appearing to be overlapping.
The Engineer may carry out the work of erecting a building as per the design prepared by the
architect. Architect may require supervision of the work carried out by the Engineer. It may be
that in some cases one may require assistance of architect and engineer to complete the work
but at the same time it must not be forgotten that the legislature has been taken note of the fact
that architects are professionals and qualifications are enumerated in the schedule in the
schedule to the Architects Act. So far as the Civil Engineers are concerned noting has been
placed before us indicating that they are required to be enrolled with the Statutory body
recognized under the Act, empowering the statutory body to exercise powers over the members
or to take action, such as disciplinary action. An engineer cannot be equated with an architect.”
Xxxxxxx. A copy of the above order is enclosed herewith.

Further, your attention, is also invited to the judgement dated 14 February, 2017 of the Supreme
Court of India in SLP (C) No. 3346-3348 of 205, Council of Architecture V/s. M.K. Ranade
wherein the Hon’ble Court held as under:

Xxxxxxx we are of the view that the High Court was in error in rejecting the contention of the
appellant that practice under the Architects Act, 1972 is not restricted only to the architects. It-is
not correct to say that anyone can practice as an architect even if he is not registered under the
Architects Act, 1972 xxxxXx.

A copy of the above order is enclosed herewith for your kind attention and perusal.

The Government of Uttar Pradesh vide letter no. 1699/9-AA-3-1999 dated 18.08.1999 had
already issued directions that the architects registered with the Council of Architecture should
not be insisted to seek further registration by the local bodies to carry on the profession of an
architect. A copy of the Government order is also enclosed herewith.

In view of the above the Government of Uttar Pradesh is requested to issue appropriate
directions to the Bhadohi Industrial development Authority and such other
bodies/authorities/Municipal Corporations to not to insist empanelment/registration etc of
architects registered with the Council of Architecture.

Thanking you

Y<urjithfully

-l

Registrar

Encl: As above
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IN THE HIGH COURT 0y

JUDICATURE
Writ Petition No.4692 of },E.lf_}i‘,’
The Indian Inst, of » Architects
Maharashtra Chamber Pune
Versus
Punpri Chinchwad Mun, CuAao*auoz* e Anr,

Me¢.N.P Deshpande for Petitioner
Mr. D.R.More for Respondent No. 1.
WITH
Writ Petition No. 1330 of 19
Manohar krishnaji Ranads

(o sil

Versus
Pune Municipal Corporation Pune &
Mr. N P.Deshpande for Petitioner
Mr.R

\;.‘

ent No. 2
Mr.Vijay Patil for Respondent No, 4
VITH
Writ Petition No. 560(
¥.iishnaji Shankar Ranade

R.G. I\etkur for Respor

Pune Municipal Corporation & Ors.

None for Petitioner
Mir.R.G.Ketkar for Respondent No. 1 and 2.
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seeking a declaration that the

2

ects ;‘“LL’CICC‘ under ine

Architects Act, 1972 are not required to obtain licences as

willw

architects under the Mumbai Provincial Municipal Corporation

Act, 1949, hereinafier referred

et

o for brevity a szke as “the
MPMC Act”, and the byelaws framed thereunder and an
injunction restraining the Respondent Corporation/s from
insisting that the Petitioners shouid obtain licences ynder the
provisions of MPMC Act. The Petitioners arc also seeking a
direction to the Respondent Corporation/s not to issue licences
under W»Chaptcr Y11 of the MPMC Act in favour of any person (o

i

do a job which an Architect is supposed to do and who is not
gistered under the Architects Act.

The contention on behalf of the Respondent Corporation/s

mainly is that the provisions of the Architects Act do not cov

w
51

the field which is covered by the provisions of section 372 of
the MPMC Act and the byelaws framed thereunder and since it
is necessary that the Respondent (COrpore ition/s should have
effective control to deal with the cases of erring ar CHRGCLS and
in suitable cases to take disciplinary action against them,
provisions of the MPMC Act should be harmoniously

consirued. It is urged that since the MPMC Act is covered dY

s A e e cpeade el i
Entry 5 of List Il and the Architects Act is referable only to
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Entry 26 of List I, the

the {wo Statutes. Whe;
while being substantial

astblcll

List entrenches pon an

constitutionality of such law can be upheld by invoking the

doctrine of pith and substance, if on an analysis of the

provisions of the State Act, if appears that by and large the law

falls within the four corners of the State l.st and the

entrenchment, if any is purely incidental or incon equential. It

is also urged that there is not] ng in the Architects Act to show
that engineers or SUTVEYOTs pessessing necessary qualifications

cannot discharge the functions wwhich are aiso discharged
Architect registered under tho Architects Act.
At Lbe OUtS\,’[ WC may mention that the issue as to whether a

Municipal Corporation can reguiate licences of Architects after

more resintegra

=
(3
@]
et
%]
sy
pes
0
-3
3t
[}
o]
o

coming into force of the Archit
and is fully covered by the decision of the Division Bench in
Jaswantsingh Vs, Municipal Corporation, Au rangabad in Writ
Petition No. 4 of 1985 decided on 3 July 1987, The Division
Bench in that case, after examinine the provisions of ths
Architects Act and the MPMC Act, held that in view of the fact
that the *Architects Act prescribes an exhaustive code the

Municipal Corporation constituted under the MPMC Act has no



power to ask the

1o obtain licences for workin o as

Architects. M.S.Deshpande J,

speaking for the bench observed:

i
i
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7. In Deep Chand V. State of U.D. (AIR 1939 SC

648), where a Five Judges Bench of the Supreme Court

- Constitution, it was obsetved as follows:-
“This Court in Tika R Ramji V. State of Uttar Pradesh
1956 SCR 393; (5) AIR 1956 SC 676) ac pted the said
three rules, among others useful cuides to fest the
question of repugnancy. In Zavarbhal Amal
of Bombay, 1955-1SCR 799, this court iaid down a
similar test. At page 807 (of SCR) it is stated:-
The principle embodied in Section 107(2) AND

Article 254 (2) is that when there is legislation covering

¥}
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the same ground both by the Centre and by the Provice

both of them being competent to enact the same, the law
of the centre should prevail over that of the State.
Repugnancy between two statues may thus be

ascertained on the basis of the following three principles:

~t

(1)  Whether there is direct conflict between the two

provisions;



unfitness, through incompe nlancy, mis-conduct or other

grave reason under the guise of the power which purports

to have been conferred

/_.
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of ~orporation Act for refusing the licence to an
Y 1. Y 1 ~
1 . £, BTt 2
Architect, It is therctore, difficult to say that the

provisions of section 372 of the Corporations Act and the

Building Bye-laws which we have noticed can co-exist

with the correspondi ng provisions of the architects Act of
1972,
9. We have referred to the observations of the

Supreme Court in Reghbir Vs. State of Haryana (1981) 4

Supreme Court Cases 210} where it was held that Article

)

254 (1) is applicable only where the State and Central

irreconcilable and while, construing provisions of stamte,
apparent inconsistency of those provisions with the
provisions of another related statute should be
harmonized and reconciled in the light of the object and

purpose of the legislation in question. But having regard

.

to the objects and-reasons of the architects Act to which

we have made a reference above we find it i impossible to



Reference was also made to the

decision of Supreme Court in the Bar Council of Uttar
adach 1/ + : y

Pradesh Vs. The State of U.P. and another (AIR 1973 SC

831). But there the pos

ftpugancy under Articls 254 of the Constitution can only

anse in matters where both the Parliament and the State

-

Legislature have Ie egislative competence 1o pass laws. In

other words when the le cgislative power > located in the
concurrent list the question of repugnancy arises. There
the question was about the imposition of stamp duty on
the. certificate of enrolment under Sec. 22 of the
Advocates Act to be issued by the State Bar Council of
the State of Uttar Pradesh. The Supreme Court o
that the power flowed from the list 1 and not list 11l i.c

the Concurrent List. In the present case, there is no
dispute that the State Legislature and Parliament con
enact on the subject of architects under item 26 of List II1
which is in respect of Legal, m(—;dical and other
professions. Mr. Nawander drew our attention to the
provisions of entries 60 and 66 of List II '-.vﬁz'ch are in
respect of taxes on professions, trades, callings and

employmﬂnt and fees in respect of any of



that list, but not including fees taken 1 any court, We do

not have to consider the effect of these entrie: or

Purpose of the present petition because the controversy

before us is not with regard 1o the taves of fees but is
about the power of Commissioner under the Corporations

Act, in the face of the provisions of the Architects Act, to
require the Petitioners to obtain licences. The Bar
Council of Uttar Pradesh’s case to which reference was
made is, therefore, not of any assistance to Respondert

No. 1.

In the light of our conclusion that the Central Act
prescribes an exhaustive code, we do not think that

respondent No. 1 has the power to ask the Petitioners to

obtain licences for w 'orking as Architects™

4, The Division Bench of the Deli; 1 High Court has taken a simila-
view in Municipal Corporation of Delhi and ors. Vs. Shr
Ramkumar Bharadwaj and ors, in LPA No.39 of 1975 decided

on 2.4.1980. the Division B ich has held as follows:
“The Architects Act, 1972 is 2 special law dealing with

the qualifications to te possessed by persons for being

g

registered as Architects and restricting  the terms



« s s - ,
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only. Since the Possession of 4 fegistration Certificate

under the Architects Act, 1972 regarded pv Parliament g

.Sufficient qualification fo; the practice of architect and
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since a] related questions hayn
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of architects by the said Act, it

the Corporation to do sp thereafter. In view of Section
502 of the Act, the Provisions referred to above which
could be construed ag authorizing the Corporation 1o
regulate the licensing of architects and draughts-man
could not pe sq construed afier coming into force of the
Architects Act, 1972,

It x;'ould be sufficient in our view, for the disposal of the
Writ Petitions ang the appeals before us, o say that
neither the provisions of the Act, nor the provisions of
any bye-laws made thereunder or any orders issued for
the implementation of these byelaws or any resolutions
of these byelaws Or any resolutions passed by the
Corporation in that reéspect will affect the persons who

are registered under the Architects Act, 19727
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Mr. Ketkar and Mr. More anne

> appearing for the respondents

strenuously contended that under Article 234 of the

Constitution the question of repugnancy can arise only with
.reference to a legislation falling under the Concurrent List
According to the learned counsel Architecis Act squarely falls

under-Entry 26 of the Concurrent List whereas the MPMC Act

is not covered by the said Entry but f

List II. Whenever repugnancy berween the State and central

I3 ¥l
legislations is alleged what has to be first examined is whether

the two legislations covered or related .tc the same subject
matter. The test for determining the sémc is to find out the
dominant intention of the two legislations. If the dominant
intention, i.e. pith and substance of the legislations is different,

they cover different subject matters. If the ubject matters
Y 3

w2

covered by the legislations are thus difftrent, then merely
because two legislations refer to some allied or cognate subject,
they do not cover the same field. Both legis slations must be
substantially on the same subject to attract Article 254. In this
connection the learned counsel placed strong reliance on the
observations of P.B.Sawant J, in Vijay Kumar Sharma Vs. State

of Karnataka, AIR 1990 SC 2071 at page 2085.

r

“Eyen otherwise, I am of the view that not to apply the

theory of pith and substance when the repugnancy o between the two



statues is to be considered under Article 234 of the Censtitution would

be illogical when the same doctrine is appiied while considering

whether there is an encroachment by the Union or the State

Legislature on a subject exclusively rese ed for the other. When the

legislative encroachment is under consideration the doctrine of pith
and substance comes to the aid to validate & 1 legislation which 3 would
otherwise be invalid for the very want of legisl ative competence.

When the repugnancy between the two legislations s under

consideration, what is in issug whether the provision ol C the State

1

enactment, though otherwise const itutionally valid, has lost its va alidity
because the Parliament has made a legislation with a conflicting
provision on legislation the same matter. If it is open 10 resolve the
conflict between two entries in different List, viz., the Union and the
State List by examining the dominant purpose and therefore the pith

no reason Vﬁ’x‘; the

0’

and substance of the two legislations there i
repugnancy between the provisions of the two legislations under

differ ent entries in the same List, viz the concurrent list should not be
resolved by scrutinizing the same by the same touchstone. What is to

be ascertained in each case is whether the ¢ legislations are OR the same
subject matter or not. In both cases the caus? of conflict is the

apparent identity of the subject matiers., the tests for resolving It

therefore cannot be different”.



We are unable 10 accede 1o the subs
counsel. Whatever mav b

force of the Architects Act 1672, what we
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whether after coming into force of
Municipal Corporation constituted under the MPMC that
any power to regulate practice of Architects

&

by the insistence

that they must possess licences issued by the Corporations. The

persons to be registered as Architects under the said Act. It also
prohibits persons, who do not have such registration from

presoﬁﬁng themselves as architects and also deal with
disciplinary action for misconduct of architects. It is therefore a
complete enactment, the effect of which is that a person cannot
call himself as an Architect unless he is registered under the
said Act. The argument of the learned counsel that the two
Acts occupied different legislative fields is not correct. A
comparison of the provisions of the two enactments would
show that section 372 of the MPMC Act and the Building
byelaws made under the said Act, occupy the same field for
which provisions have been made in the Architects Act
Sub-section (1) of section 35 of the Architects Act makes it
clear that any reference in any law for the time being in force to

an architect shall be deemed to be a reference to an archifect
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registered under the said Act and this would show its reach to

the provis; any other
Provisions of any other e lactment for the time bein ng in

{ alass = s .
force in relation to an architect. In the mstant case the State law

is earlier legislation and the Par] entary Act of 1972 came
later and the State legislation contains provisions which are
clearly repugnant to the provisions made under the 1972 Act.
We have therefore no hesitation to hold that in view of this
apparent conflict Parliaments ary legisiation has to prevail and

the law made by the State Legislature to the extent of

repugnancy becomes void.  Therefore e are in respectfil

1951

agreement with the view taken b by the Division Bench that the
architects registered under the Architects Act, 1972 would not
be required to obtain licences under the MPMC Act and the
Building Bye-laws made thereunder, The respondent
Corporation is thercfore liable to be restrained from insisting

=]

upon the Petitioners to obtain licences under the MPMC Act

The next issue is whether the eNGINEers Or Surveyors passing
necessary qualifications can discharge functions which are aleg
discharged by an architect under the Architects act, 19727 The

statement of objects and Reasons for the Bill submitted for the

&

passing of Architects Act, 1972 itself clarifies that ¢ NgINeers ar

not forbidden from designing plans for buildin gs and that the



design, supervision and co

exclusive responsibility of the architects. T he statement o
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ject and reasons states that a large variety of buildings many

o R poom . L
of extreme complexity and ms agnitude like multi-storeyed,

office buildings, factory buildings, residential houses are being
constructed each year and with this increase in building activity
many Lnauahﬁ% persons calling themselves as architects are
undertaking the construction of buildings which are
uneconomical and quite frequently are LT‘Q"IL thus bringing
into disrepute the profession of architects. Various

AAAAAA

organizations including the Indian Institute
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repeatedly emphasized the need for statutory regulation to

o

protect the general public from unqualified persons working as
architects. With the passing of this legislation it will be
unlawful for any paréon to designate himself as architect unless
he has the requisite qualifications and experience and is
registered under the Act. Clause (3) of the Statement of Objects
and Reasons then recites that, “the legislation protects the tiile

’a

Architects but does not make the design supervision and

construction of buildings as an exclusive responsibility of
Architects. Other professionals like Engineers will be free to

engage themselves in the normal vocation in respect of building

construction works provided that they do not style themselves
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Ar\(.:.mecxs. The Goa Bench of this court hes con

considered this

issue aithough in slightly diffcrent '

different context in W
No.123/19 " : Vs. Uni
: /1985 Smt. Meghana A P.Dessai Vs. Union of India and
others) and companion Writ Petitions decided on 2.8
: stition decided on 2.8.1986.

The question before the Division Bench

1

is whether the
Corporation was right in directing the Petitioner to resubmit the
application and plans for construction of a house at Margao
gned by an Architect reg istered with it and not by an

Engineer. The Bench after examining the scheme of the

Architects Act held as follows:-

“The Statement of objects and Reasons for the Bill of
Architect Act, 1972, w 111 in our view be helpful to our
earlier for the correct answer 10 the said question for item
having started in its clause (1) that — A large variety of
buildings many of extreme complexity and magnitude
like Multi-storeyed. Office Building, Factory Building
. Residential Houses are being constructed each year with
this increase in building activity mzmy- unqualified

persons calling themselves as 4 Architects & e undertaking

'./)

the construction of buildings which are uneconomical
and quite frequently are unsafe, thus bringing into

disrepute the orofession of Architects. Various



organizations m cluding the Indian Institu te of Architects
having repeatedls y emphasized the need for statutory

regulation to protect the general public from unqualified

persons working as Architec's with the passing of thi
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legislation it will be unlawful for any person to designate

himself as Architect unless he has the requisite

qualifications and experience and is registered under the

Act.  The legislature generally on the same lines as

that “the legislation protects the title Architects but does
not make the design supervision and construction of
i)uildings as an exclusive rasponsibility of Architects
Other professionals like Engincers will be free to engage
themselves in the normal vocation in respect of building
comstruction works provided that they do not style
themselves as Architects” it would thus appear from the
combined reading of the aforementioned Clauses (1) and
(3) that actually there is no substantial differentiation in
the technical qualifications of Architects and Engineers
and both such professionals are qualified and have the
necessary knowledge and expertise 1o engage themselves

in building construction and development activities.
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9. Such interference is in our view ¢ corroborated by

h)
the fact that it seems that the Civil Engineering Courses

includes  subjects  relating  to ¢ nstruction and
development for it is apparent from the ordinances and

regulations relating to examinations in the Civil

Engineering Course for th
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University of Bombay that such subjects are prescribed
in the respective syllabus. In fact we find from the
exhibits prepared in that respect by the Petitioner Vikas
Vithal Dessai that there are papers for construction,

testing of materials, building and drawing. Surveying,
building design and drawing traffic engineering and

control and finally architectural town planning. These

* papers are prescribed for the examinations in semester II1

10. In the light of the above it would appear that both
the Courses of Architects and Civil Engineers have the
basic qualifications required for engaging themselves in
activities of construction and development. It was
however contended by Mr. Jaques the learned counsel

g

appearing for the third respondent that it is not so. He
produced an. ordinance of the Bombay University

prescribing the examination for several semesters in the



course of Architecture. Il
said ordinance and submitted thar

" s T %
hat this clear that the

u e 3 o - T —
qualifications of the Architects are by far more

specialized and better than those the Engineers. In so far
as the construction and development  activities are
concerned he submitted that designing is taught in all the
years of the course and examinations in respect of such
subjects are on minute details of it. Therefore according
to the learned counsel it is not possible to say that only
because some skeleton knowledge of the said subjects is
given in the course of Civil Engineering the Civil

Engineerings are duly qualified to proceed with activities

of construction and development. He contended that th

€]

designing is a very specialized subject and such
designing will not be properly done by an Engineer just
HkQ and i the same manner as an Architect will not be
qualified to proceed with actual construction work of a
building. We are however unable to agree with the
learned counsel for we find that the papers prescribes in
respect of building constructicn designing and drawing
town planning and development in the »Engineering
Course by implication show that the laiter course gives

the required technical knowledge not only for the
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construction work but also for deve clopment. Besides we

may point out that the town planning Authorities are not

bound to accept all the pla s which are submitted to them

for development of the land or for construction. This
being so we lad to find any intelligible diff
distinguishing the Architects from the Engineers which
justifies the classification made in the Note of Rule 13
and in any event we find as rational nexus between the
said classification and the object to be achieved ie. a
~proper disciplined and adequate development. The said
classification being therefore unreasonable arbitrary and
discriminatory is liable 1o be struck down it was however
contended by Mr. Nadkarni that the Engineers and
Architects are not similerly situated and in addition the
classification is made Letween Architects and non
Architects such classification being entirely permissible
as can be seen from the decision of the Supreme Court n
~ Sakhawant Ali V. State of Orissa (AIR 1995 C }66). The
tearned counsel further contended that Article 14 forbids

class legislation Dbut does not forbid  possible
classification for the purposes of legislation in the present

case he added the classification was made 10 get @ proper

development of the land and proper construction and by
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fequiring that the plans for deve clopment should be signed

and submitted only by an Architect it is not possible to

say that such classification is unreasonable and arbitra ary.

_ The learmned counsel is entirely right in his submission

that Article 14 forbids class legislation but does not

forbid reasonable classifi

legislation. But as the Supreme Court observed in
Sakhawant Ali’s case (above), such clessification cannot
be arbitrary but must rest upon some real and substantial
distinction bearing a reasonable and just relation to the
things in respect of which the classification is made. We
already mentioned that it flows from the preamble and
"the scheme of the Town Planning Act that the scope
thereof is to have a proper and adequate development and
planning. We also mentioned that in our view there is no
substantial difference in the qualifications of Engineers
and Architects in so far as the development and
construction activities are concerned. In these
circumstances therefore the classification made is not

reasonable and justified wrongly separating  the

3

. Engineers from the Architects for the aforesaid purpose.

(emphasis supplied)



A

In the above circumstances we are not inclined to accept the
casg of the Petitioners that the Architects Act restricts practice
of architect to persons registered under the said Act. Therefore
qualified engineers who cannot themselves call as Architects
may still be free to do the work which is ordinarily done by the
Architects and it would be open for the Corporations to regulate

licensing in favour of such qua

+

—

In the result, petitions are partly allowed and it is declared tha
the architects registered under the Architects Act, 1972 would
not b\.e required to obtain licences under the MPMC Act
byelaws made thereunder and the respondent Corporations are
restrained from insisting upon the architects for obtaining such

licences. Petitions are disposed of accordingly with no order as

to costs.

Sd/- illegible

TRUE COPY



MR BP MUNSHI for Respondent No 3.5-5
MR NIRALI B MUNSHI for Respondent No. £
MR. MH RATHOD for Respondent No. 7

SCA/1111,1888 C.A V. Judgement dated 20/6/2000
IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CiVIL APPLIC

CIVIL APPLICATION NO. 1202

527 OF Z00C
For Approval and Signature:
HMounuie CHIER JUSTICE MR. DM DHARMADHIK Sdi-
and
Hon'ble MR. JUSTICE B.C.PATEL, Sdi/-
1. Whether Reporters of Local Papers may be all
ic see the judgements? : YES
2. To be referred to the Reporter or not? ! YES
2 Whether their | ordships wish
4. Whether this case involves & subs‘ or
of law as to the interpretation of the nsmutt on
of india, 1950 of any Order made [?‘.‘JF’:&,!! wer? NO
Whether it is 1o be circulated to the Civit Judge? NO

BN INSTITUTE OF ARCHITECTS

SUS

CGIRISH MISTRY,CHAIRMAN, I D

o

STATE r- GUIARAT

A S

D

Appearance:
7. Special Civil Application No. 1111 of 1662 & Civil Application Ne. 1927 of 2000
MR B.J. SHELAT FOR MR. BD KARI!A for Petitioner
MR S.K. PATEL, AGP, for Respondent No. 1
MRS KETTY A MEHTA for Respondent No. 2
MR B.P. TANNA for MR. BP MUNSHI for Respondent no. 3. 5 & ¢
MS NIRALI B MUNSHI for Respondent No. 4
MR MH RATHOD for Respondent No. 7
Civil Application No. 12021 of 1998
MR AK. CLERK for the appiicant

MR. B.D. KARIA for the Respondant

CORAM : CHIEF JUSTICE MR DM DHARMADHIKAR!
and
MR. JUSTICE B.C. PATEL
Date of decision: 20/06/2000
C.AV. JUGEMENT (Per B.C. Patel, J)
By way of this Public interest Litigation the Petiticner, the Chairman of the Indian Institule of Architects. Gujarat Chapter
Ahmedabad, has moved this court for guashing and setiing aside the agreement entered into between the respondent. Gujarat
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Architectural Consultancy Firm

2, Short facis which

been enacted by the Parliament which provides
nces of Council, Recognition of gualifications
anted by authorities in foreign countries, effect
conduct etc. Chapter il refers o Registration
rovides for prcparatxon a,.c maintenance of register, gualification for entry in register, procecure
ion. removal from register. procedure in inquiries relating to miscouduct, effect of registration. In
re made inciuding that of prohibition against use of title and cognizance of an offence.

for Council of Architects, Preside t

nted by authorities in !n-*

g antered in the register. Person
ns b\ institutions in the India can

prescribe minimum standard of
£ stturco architect. Section 37

is Act. as archiiect is a person whose
dard ¢
in the rogustN mamtamed under ‘J‘
on 37 of the Architects Act pr

elevant is reproduced hp,sw‘-(* -

“Byohibition against use of title 7 (1) After the expiry of one year from the date appointed under sub- section (2} of
Saction 24. No person other than a registered architect, or a firm of architects shall use the title and style of architect:

s section shall not apply 1o :

" ¢ "naval architect”

n of an architect by a person designaisc

"~'JL§!“'§!‘\’ putside Ing

1g on the profession of an architect in any
=r in india for a specific project with the

a. underiakes the function as a
parmussion of the Central Government.

lause (a) -

,.w,
<

7 for ihe purp’

i “Laendscspe @rchitec!” imeans a person who deal with the de ipen spaces relating to plants, trees and landscape;

AT s
{ity "Nava' architect" me

ns an architect who deals with design and construction of ships.

W

ravenses the provisions of sub-section (1), he shall be punishable on first conviction with fine which
Jrcc rupees and on any subseguant conviction with imprisonment which may extend to six
exceeding one thousand rupees or with botf

aforesaid prsw:xo s it is clear that a firm of architects can use iitle if all the pariners are architects and not
For a firm which is introducing itself as a firm of architects, all its pariners must be architects under the Act. ifa
itect. uanno» be introduced as a partner to the firm of archilects 2nd such person caninot be introduced
the legal profession, medical profession and Chartered Accountants, for the architects, Architects Act
entry of name in the register, removal of nama from the register and procedure in inquiries relating
uct. The legislature considering the fact that the architests are ewgag ed n profession and not in business, has
itects Act with a view to maintain standards of archi and o protect the dignity of architects. The

the capacity as the Chairman of Gujarat Chapter of 3“:«\;* in
hitectural professionals has 15000 members wi*iin ifw
embers. He being interested to uphold and ma
janice with the provisions of the Archilects Act and im« i
natiton and to point out the illegslities and gross irreguiariti

aurcati

:t ute of Architects, submitted that the national
Gujarat Chapter of indian Institute of Architects has

1€ s of practising Architects in Guijarat
lations framed thereunder, has thought it fitto
ad by the respondents.

9]

A

isthe Chnrmaw of the Gujarat Housing Board which is duty constituted under the provisions contained in

oard Act. 1861 and ?he Board ook a oe-cisn:-n t fvate architects for its project at Gotha Housing
. 230 crores in 43 hectors of land at Gotha vi hing the border of Ahmedabad. 1t is averred in

decision {o cxg?);JOm'. private architects was taken i
res to respondent Nos, 3 {o 8.

Board and to pay Consuitancy charges

: 3 andip & Prerak Associates
gar VOE‘;CC iam:,n, M mnagan Ahmedabad. The

is an architect, whose
3 di g*,.:mf in Engineering whils
1t is pointed out in the petition
ﬂhanora Shah?s share is 70%.
re upondent No. 3, a parternship firm,

rinership firm carrying on business in ths
jal Apartments, opp.Prarth Empire, Near
2rs, namely, respondent Nos. 4, 5
tp" of ‘(h—— /A;ch tfects. Respmde nt ginesr
resoonde it No. 5 ‘?esponderf r 5 %s 2 karta of ths
i

-
]
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10.

1.

12.

13.

on 1.4.1997.Clause {3) of agreem

g it refers o the object of the firm.
2 is to be considered as a axste r/secondary concern of M/s. Sanjay Sha
out the business of Architectural, Civil, Engineering, Pianning and Design

Sector or Private Trust or Private Properties.|t will purchase the land,
above this, if any other business is required o be carried out with
out. In clause (7) there is a reference to working pariners and the
with Section 40{b} of the Income-tax Act. 1951 Respondeni No. 4 is
with Sanjay Shan and Associates an registration certific

regisiration No. C/A 15657 .For the g nsefidentification. reg
registration certificate and its rteSL aticn number shall be used as aut*‘xcns -3 ogR

of identification, registration and use of the registration number of respondent No. 4 |
number of the firm and respondent No. 4 has agreed to allow the use of such number

-}

for sal e.Oues ang

375
©
C)(‘) {©]

m ¢ a8z pe

Sofar as the work is concerned, it is clear that only other partners were authorised t
Shah was authorised to present the bills. to receive payment, to appoint adviser
the plans. to take a decision. to enter inic an agresment, to offer or 1o accept or r¢
appoint stafi or {c cance! appointment of the staff, o appomt contiractor, tc accep { ¢
in this behalf and tc do all other act for carrying out the object of the firm.Respondsni No 8, ¢ yS dehandra Shah
was authorised 0 deal on behaif of the firm.Reading the agreement, it clearly appears . 4 VT, Lalawani
was not required to do anything except to permit the use of his registration numbe : hook profits of the
firm.

Clause (10} of the agreement indicates thet all accounts shall be operaied onhs
Shzh.

Clause (16) of the agreement refers 1o the service of registerad archilect Harshvta C
since 1984 In case of need to experis? services, clause (16) of the agreement is

&~

<

[es)

stated that services of registered Architect Harishbhai C.Parikh are availed of by ih as sister co

1984 Registration number of the said architect is used wherever and whenever required with hi sent
agreement is alsc executed.Thus services of respondent No. 4 were only for 2 limited purpcs> of using his re str:m
number and no further.Thus, it is clear that the agreement is sham agreement executed only with a view (o use the name

of respondent No. 4 as architect and to infroduce the firm as firm of architects.

'f)

On 5.2. 1998 all the pariners of the firm executed Power of Attorney in favour of Sanjay Sharadchandra Shah and thus
on behall of firm, respondent No. 5 was required to sign.On 5.2.1998 as agreement was execuled betwsen respondent
No. 3 and 4 in connection with Gujarai Housing Board, Gotha Township. In that document f?‘bpbl dent No. 4, authorised
partnership firm tc use his registration n\,mor—*r and licence wherever and whenev cquired and the same shall be
considersd as a registration number and licence in favour of the parinership firm.T ne,fsh;p n was regislersd on
13.2.1898 with the Registrar of firms, &hmedabad City. The petitioner has placed o i all the documents which are
referred to hereinabove,

es {evening circuiaticn only) ¢

Gujarat Housing Board published an adveriisement in English daily of Western Tir ) ‘

18.1.1997 inviting applications for empaneiment of architectural consultants. This newspaper has only avening edilion.
The last date for oilecting application forms was fixed as 28.1.1997 while the |asf date for submitling appiication forms was
fixed as 5.2.1897.The advertisement which is placed on record, if read, it becemes clear that the Housing Board inviled
applications for pre-qualifications to appoint panel of Architectural Consultancy Firm for its project.it invited applications
from reputed architectural consultancy firms interested for pre- qualification.lt appears that five applications were received
by the Board and marks were awarded as indicated in para 7 of the petition.Respondent Na. 2 firm was given third rank {56
marks) on the basis of assessments. The petitioner has obtained comparative statement for pre- qma lification of Architects
Firms which is placed on record at Annexure-C.1t is pointed oul in the petition that respondent No 3 firmi z fall claim
of practising as architects since 10 years in its application while in fact, respondent No. 3 firm comme 1siness on

18.1.1987 which fact cannot be denied.In assessing and evaluating status of the apo'?can' ; assngneu
at the rate of one mark in term of each year of practice subject to maximum of 10 marks Re ean given
10 marks as per its claim of practice for 10 years.On behalf of the pstitioners if is ponted cut i~ utterly incorrect

and misleading.lt is clear that the firm came into existence only in 1897 and therefore was
10 marks at the rate of one mark per year.it is suggested that the respondent Board has ©
a view to favour the respondent No. 3 firm and iis partners.

As indicated in earlier part of the judgment that out of the three partners only i ient No. 4 Mr VT . pariner
of respondent Mo. 3, is an archilsct As per the pubiic edvertisemen‘, appiic i

3. ? SJQ. An
agreement that respondent Nos. 4,5 and 6 execuied on 1.4.1997, is much {at er i
submitied pursuant {o the advertisement of the resp:}ndent Board daled 18.1

out with @ case that they commenced businasss on 18.1.1987, the date on which adve nen
It is thus peinted out that the marks given by ths respondent Board are incorrect and zre given omv with a view {o favour
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14,

15.

16.

18.

respondent No. 3.The petitioner has specifically averred in the petition in para 11 that as p the provist
2(a) to 2(e) and Section 35 and Section 37 of the Architects Act. there cannot be a part hip between an ar
non-architect.lt is further submitted by the petitioner that the firm having all the partners V»ho are art { n introduce
the firm as an architectural firm or architectural consultaniif one of the pariners of the firm is not an archiect. the firm
cannot be introduced as an architectural Vonbu;ancy firm or cannoi be appointed as an architectural frm Secton 45 of the
Architects Act permits the Council with the approval of the Central Government to make reguiations not inc ent with
the provisions of the Act or Rules thereunder to carry out the purpose of this Act. Section 44 of the Archi mpowers
the Central Government to make Rules. The Rules made under this section is to be laid as soon as may be is made
before each House of Parliament. Reading this section it clearly appears that the consent of each House of Parliament is
required. There is rule making power and the Central government has made regulations known as Archite essional
Conduct) Regulations. 1989 which prescribes that all partners in a firm of architects shoulc ve registerad architects it is
submitted before us that respondent No. 5 being a diploma holder in Civil Engineering and nct an architect. the firm cannot
be said to have been constituted by architects and thus not in accordance with law.lt is further submit
counse! for the petitioner that the respondent No. 3 are hand in glove to share consultancy fees of Rs. *
by the respondent Board.

The respondent Housing Board nas its own architeciural deparimen

architec! personnels from the level of Ch lef Engmeer to Junior Engineer.lt is specifically averred in the p
this huge infrastructure. having experienced and qualified Engineers and Architects who have prepared
and design for Gotha Housing Township, the respondent Board has appointed the respondent No. 3 firm onk
funds of Gujarat Housing Board iliegally.

On behalf of respondent Housing Board an affidavit is filed by ¢
in the operstive part of the affidavit we do not find the staius of d
capacity he has filed the affidavit. The Housing Board has con { <
Architects are interested persons and have invoked the ,-,‘-.sm tion of this cou rt t(* dcmdc th(a r*; pulw

Patzl Ramanial Bhulabhai.in th
onent and therefore it is ’Ja i

With regard to the advertisement given in Western Times dated 18.1 1997 the Housing Board h;v;
explanation that the Housing Board is expected (o send the informaton to the District information Office
of Gujarat and it is for him to decide as o in which newspaper the ement should be publishad it s sa
thus the Housing Board has no control over the said depariment reg g giving of the adverliseme
newspaper.lt is specifically averred in para 7 of the affidavit that "l sav that referring to the advertisemen
there was no intention of the Gujarat Housing Board o give c,orm_‘,n.no', of township i.e. Gotha qua- 2]

3 to 6.in fact. the advertisement makes it clear that it was intended
in Alhmedabed. Baroda and Rajkot circles separateiy."The ch<m Board has rurther sLated in Lhe E e Boa
had not decided to give advertisement in a pariicular newspaper ¢ '10 it had not advertised for giving consultancy to nrivaie
architects for its particular township of Gotha-Oganaj.

Vith regard to the firm, in para 8 of the affidavit the Housing Board has come out with a version that responcent Ne. 3 firm
is a sister concern of M/s.Sanjay Shah & Associates and that the partners of the firm are the partners of the said firm.it is
further stated in the affidavit that M/s.Sanjay & Asscciates was working as Architects and Engineers |t s further averred in
the affidavit by the deponent that respondent No.3 firm was formed in 1997 with the intention to previde the architectural
services to the Government and in view of this fact 10 marks were awarded to respondent No. 3 considering th perience
of M/s. Sanjay Shah & Associates.Deponent of the affidavit has not placed on record any material to indicate work
entrusied to M/s. Sanjay Shah and Associates, working as Archilects and Engineers or no documentary evidence is placed
on record for that firm to indicate its exisience etc. Thus, wrong excuse is given for awarding them 10 marks.In para € of
the affidavit the Housing Board has given details about the work so as io justify that the work is required io be done by an
Architect and Engineer.From the come’ns of para 9 it appears that the board is trying to suggest that ma| ority of the work
was reauired to be done by an Engineer and not by an Architect and work was not within the scope of the firm managed by
archiiects alone and thus has tried to justify the inclusion of name of respondent No. 3 in the panel of architects.

Respondent Board in para 13 of the affidavit has suggested that the Housing Board has awarded consullancy services to
the firm and not fo the individual partners. The Board is of the opinion that if the firm is having a registered architect as a
pariner it complies with the guidelines.The Board has denied that it had 2000 qualified Engineers and Architects from the
ievel of Chief Engineer to the level of Junior Enginsers it is aven red i that in fact the Board has sirenath of 180 gualified
engineers and architects.From the affidavit i appears that incorre ure of "2000" qualified enginee referred and
therefore the Board has denied the same but has nuﬂ"m::d aam_u staff of 180 persons as stated hereinabove In the affidavit
it is admitted that the Board has technical staff who are tra d and experienced in planning. ¢ up’r”l“ conformity
with the Government rules and regulations.However. it 35 stated that the staff is not in touch with prevailing frends of
the markel. Thus, the officer of the respondent Board is ponveymg that the officers of the resnmmm Board are not uplo
date with the day-to-day management and research in the Engineering or housing sector. The Board has justified its action
by stating that to develop the Township with modern concept of living, it has decided vide its Resolution No. 208/87 dated
27.6.1997 to avail of the services of private architectural consuitancy.

nN
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20.

22.

23.

We have perused the aff davit placed on record by respondent No. 7. Counci o
on the petitioner and the affidavit ;“eo on behalf of rcspowdum Nos. 3.5 and
architectural firm it is not ne e::Scll'\" hat all the pariners must be architects.it w *uh*r"rea b:
entrusted to respondent No. 3 and interference by this court at this stage would siall the work wi
submitted before us that the scheme will be completed within a short period. A statement sf-o~“
schemes of Gujarat Housxr‘o Board, Ahmedabad, in township oatm -Oganaj is placed before )
development of 205 LIG 7/S and 198 MIG T/S is concerned it was submiited that the work has pe
regard 1o other work in progress we have perused the details.Sc far as these two schemes are concermed. Dianmng
was undertaken by Gujarat Housing Board which is clear from the remarks column.So far as the other types of work is
concerned, the statement makes it clear that except 401 houses referred o hereinabove, nothing 1s (mmleued Out of
5629 residential houses except 401 houses. one entrance gate and one ams {oul of 18}, no construcbian work is carried
out.So far as the infrastruciure development is concerned, no roads are constructed.For 1582 houses tanders are only
finalised. For 586 houses tenders are under finalisation and for 1668 houses tenders are not invited It appears that for

=

about 1111 tenements there 1s some progress but what is the stage of construction is not placed O’“ c”'fi Whether digging

i

of the ground is completed for construction or whether plintlt area is com pleted or what tyr.
has not been stated.Thus. except 401 houses not a single house is ready.

An application was submitied by the learned advocate Mr.Clerk being Civil application No. 120271 of 1999 on behaif
Gujarat Housing Board Engineers Association through its President for joining &s a party b some hearing it was
stated thal if the application is tc e allowed then the respondents would like to file reply wanled o delay the
hearing of the matter.Even otherwise. in our opinion. it is not necessa ry (o enteriain the applics the court can decide
the matter in absence of applicants of Civil Application No. "ZF)“ of 1899, The a ppl cants a aly {0 be adversely
affected.No relief is sought against the applicants.Hence this Civii Application is rejected.

acts an

ation and the
i all the firms.
aiion. people

The dispule between the
circumstances.One wi
type of publication.On th is of
asscciation of persons, association
were not duly informed?

the Housing Board 1s
sider the contents of {he
ertisement an
rchl tects were depr

and the ex

{D

filted by respondent
epute iral Consuitancy Firms,
s with a vie W { v appoint panels of Architectural

advertisement "Architectural
ed only by a firm

Reading the advertisement at Annexure - A, copy of which is at page 1
No. 2, itis clear that the Housing Board was intending to invite appiic:
and for the purpose of pre-qualification for architectural consuliancy serv
Consultancy Firms, advertisement was given.Obviously. in view of the
Consultancy Firms" a person reading the advertisement would con
of archilects and not by a firm or association of persons of which one 1s not tects ACL.‘” view
of this advertisement. persans similarly situated like respondent No. 3 were obvi @ g application When
the Board is taking a decision. it was the duty of the Board to give pubiicity correctiy. i i war "\”i i have only Architectural
Consultancy Firms then it should have used the words as are used in the adverlisement, After filing the petition respondent
Board has come out with a version that the nature of work was such which could not be carried out bv the architects
alone.if that was the opinion of the Board at the time of issuing the adveriisement, the Board could have said it clearly
that the firms or association of persons of which one partner of the firm need not be an architect can apply and architects.,
with engineers as the partners, even diploma holders, can apply for the pre-quaiification of services.Fact that the words
‘Architectural Consultancy Firms' indicate that all the partners of the firm must be architscis it is clear that the Board is
managed by the persons having qualifications in various branches. T'woy have their own Law Officers. The Board is aware
about the distinction between Architects and Engineers. The Board has employed in its services Engineers and Archlte\,ta
and therefore it was known to the Board ihe clear distinction between Architects and Engineers ifications for Architects
are prescribed in the Schedule of the Architects Act.Reading the Schedule it is clear that sven a son not engaged
in housing activities would know the distinction between Archiiects and Engineers Therefor i it to accept the
contention raised by the Board. The Board could have accepted applications on behalf of firms of architecis alone. Thus. on
the material aspect the Board has committed a serious error in accepting the application of respondent No. 3 a firm of an
architect and an Engineer as an application submitied by a firm of Architects.

'rmers w!‘u,h has been
by respondent
t agresment cam
1oe wherever and
v by the !espoﬂgieni
to olay no role in carrving

it is aiso required to be noted that looking to the agreement execuied by and betwsen
discussed in detail in sarlier part of the judgement and the power of attorney sxecut
No. £, itis clear that the services of the architect as such were never solicited by the
tc be executed between respondent No. 4 and 3 permitting the use of regisirali
whenever required and under the agreement of parinership. the bank accounts we
No. 5 and one Sharadchandra Rajnikant Shah.lt clearly appears that respondent No <
out day-to-day activities of the firm.The aforesaid aspsct is sirengthensd oy the fac .:mnf of partnersiip

refers that the respondent No. 4 has to permit the use of his regisiration number and 5 the number of ¢ he—
partnership firm and the licence of the parinership firm and that all tyoes of transaciions were re uuxr\‘d to be enteriained
by Sanjay Sharadchandra Shah. respondent No. 5. Thus. the name of respondent No. 4 was used merely for the purpose
of constituting a firm for the purpose of intreducing the firm as the firm of archiiects Respondent No. 4 in his affidavit has
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL Nos.3346-3348 OF 2005

COUNCIL OF ARCHITECTURE .. .APPELLANT (s)
VERSUS

MANOHAR KRISHNAJI RANADE & ORS. . . .RESPONDENT (s)
ORDETR

We have heard learned counsel for the parties.

While we find no reason to interfere with the
impugned Jjudgment and order dated 29* November, 2004
passed by the Bombay High Court in Writ Petition No.1830
of 1988 and connected matters, we are of the view that
the High Court was in error in rejecting the contention
of the appellant that practice under the Architects Act,
1972 is not restricted only to the architects. It is not
correct to say that any one can practice as an architect
even if he is not registered under the Architects Act,
1972.

That being the position and with this clarification,

we dispose of these appeals.

(PRAFULLA C. PANT)

NEW DELHTI
FEBRUARY 14, 2017



ITEM NO.105 COURT NO.5 SECTION IX
SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS
Civil Appeal No(s).3346-3348/2005
COUNCIL OF ARCHITECTURE Appellant (s)
VERSUS

MANOHAR KRISHNAJI RANADE & ORS. Respondent (s)
(Office Report)

Date : 14/02/2017 These appeals were called on for hearing today.

CORAM
HON'BLE MR. JUSTICE MADAN B. LOKUR
HON'BLE MR. JUSTICE PRAFULLA C. PANT
For Appellant(s) Mr. Naveen R. Nath, Adv.
Mr. V. N. Raghupathy, AOR
Ms. Lalit Mohini Bhat, Adv.
Mr. Parikshit P. Angadi, Adv.
Mr. Prakash Jadhav, Adv.
For Respondent (s) Mr. Pankaj Kr. Mishra, Adv.

Mr. A. S. Bhasme, AOR

Mr. Ashish Wad, Adv.

Ms. Jayashree Wad, Adv.

Ms. Paromita Majumdar, Adv.
Ms. Jaya Khanna, Adv.

for M/s. J. S. Wad & Co.

Mr. Atul Yeshwant Chitale, Sr. Adv.
Mrs. Suchitra Atul Chitale, AOR
Mr. Gurjyot Sethi, Adv.

Ms. Akansha Ghose, Adv.

Mr. Hemant Sharma, Adv.

Mr. Ajit Kr. Sinha, Sr. Adv.
Mr. Sanjay Pathak, Adv.

Ms. Gunwant Dara, Adv.

Mr. G.S. Makkar, Adv.

Mr. Surendu Kumar Gupta, Adv.
Mr. Raj Bahadur Yadav, Adv.
Ms. Sushma Suri, AOR

Ms. Prachiti Deshpande, Adv.
Dr. R. R. Deshpande, AOR



UPON hearing the counsel the Court made the following
ORDER

The appeals are disposed of in terms of the signed

order.
(SANJAY KUMAR-I) (JASWINDER KAUR)
AR-CUM-PS COURT MASTER

(Signed order is placed on the file)
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